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application of a rule thus broadening the method of this matter of proof, so 
guardedly conceded by Hand, J., would assuredly render conviction of trea- 
son possible in many cases where no reasonable doubt is left as to the de- 
fendant's guilt, but where strict adherence to the letter of the Constitution 
would not allow conviction. Indeed, the debates over Article 3, Sec. 2, rela- 
tive to treason as chronicled in Madison's Journal (Doc. Hist, of U. S., Vol. 
3, pp. 568-571) show that there was not unanimity of opinion as to the wis- 
dom of narrowing the methods of proof of the overt act. If the framers 
were themselves doubtful as to the limits of such proof, it seems justifiable 
that when circumstances arise revealing an imperative necessity for broaden- 
ing the methods of proof of the overt act (lest persons unquestionably guilty 
go unscathed), it should be done if the addition or increase allowed be not 
inharmonious or repugnant to the reason for the two-witness rule in treason 
trials. The real reason basing the requirement of this rule is that in view 
of the great weight of the oath or duty of allegiance against the probability 
of the fact of treason, it has been deemed expedient to provide for conviction 
only by the method prescribed. 1 Greenl. Ev., Sec. 255. Keeping in mind 
this reason, it is evident that while a lessening in the authenticity and sol- 
emnity of the proof of the overt act would be repugnant to the rule, a change 
in the method of proof of the same act which in no way impaired its solemn 
and authentic establishment would not come within its condemnation. Upon 
this reasoning it is possible to reconcile the departure of the same court in 
which the principal case came up from the letter of the Constitution in the 
case of United States v. Frincke (D. C, S. D., N. Y., 1919), 259 Fed. 673. 
Here, Mayer, J., decided that in a prosecution for treason where the overt 
act is single, continuous and composite, though made up of several circum- 
stances and stages, satisfaction of the Constitution does not require the tes- 
timony of two witnesses to each circumstance in every stage. This judge also 
intimated, however, that where, as in the principal case, the overt act was not 
continuous and composite, the testimony of two witnesses would be necessary 
to prove each circumstance going to establish the commission of the overt 
act. Thus perhaps the dictum in the principal case may be taken as indicative 
of the modern tendancy of the law relative to proof of the "overt act" desig- 
nated in the Constitution, Art. 3, Sec. 3. 

Wills — Testamentary Character of Instrument — Contingent Will. — 
An instrument duly executed according to the statute read, "In case of any 
serious accident, after my just debts are paid, I direct that my aunt, Miss 
Mary E. Clark, take entire charge of my estate for disposal as she sees fit." 
At the trial it appeared that the decedent, a resident of Iowa, contemplated 
a visit to California. He met with no serious accident, and died a natural 
death. Held, instrument was testamentary in character, not a contingent 
will, and so entitled to probate. In re Tinsley's Will (la., 1919), 174 N. W. 4. 

The holding of this paper to be a will illustrates the length to which courts 
will go in construing informal documents as testamentary in character. The 
tendency is to find the animus testandi if there is any reasonable way possible. 
Accordingly, in form the writing may be a series of diary entries {Reagan v. 
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Stanley, 79 Tenn. 316), an indorsement on the back of a promissory note 
{Hunt v. Hunt, 4 N. H. 434), a letter to the donee (Byers v. Hoppe, 61 Md. 
206; High's Appeal, 2 Doug. 515), or a certificate of unorthodox orthography 
(Mitchell v. Donohue, 100 Cal. 202). As to the other point in the instant 
case, namely, whether the instrument was conditional or not, the decision ap- 
pears to be consonant with the policy of the courts to be averse to hold such 
wills conditional. In a leading case the following rule of construction was laid 
down : "When the event which constitutes the contingency expressed in the 
instrument can be reasonably construed to have been the occasion for making 
the will at a particular time rather than as the reason for making it in a par- 
ticular way, it should be so construed ; and * * * that, unless it clearly appear 
from the instrument itself that it was not to operate in a certain event, it 
will be entitled to probate." Forquer's Estate, 216 Pa. St. 331, annotated in 
8 Ann. Cas. 1150. See also to the same effect: In the Goods of Dobson 
(1866), L. R. 1 P. D. 88; In the Goods of Mayd, 6 P. D. 17; In the Goods of 
Spratt (1897), P. D. 28; Like field v. Like field, 82 Ky. 589; Damon v. Damon, 
8 Allen 192. The question is, does the language show why decedent made a 
will, or does it show the condition on which he desires it to be operative as 
a will? The tendency is to hold the former unless the latter is clear from 
the language; and in that case he has made a will, and the reason why he 
did it is unimportant. In the latter case, he has not, as events have fallen, 
made any will. The noticeable lack of harmony in both the English and 
American cases is due to the particular circumstances surrounding the par- 
ticular instrument construed. In fact, as was said by Mr. Justice Holmes in 
Eaton v. Brown, 193 U. S. 416, "Each case must stand so much on its own 
circumstances and words." On the whole, the decision in the principal case 
appears unassailable, and the words, "in case of any serious accident," seem 
to be rightly deemed to have indicated a contemplation of death. 

Workmen's Compensation Law — Hernia — Refusal to Undergo Opera- 
tion. — A workman, in the course of his employment, suffered an accidental 
injury which resulted in a slight hernia. The evidence showed that the dis- 
ability could be removed only by a surgical operation under a local or gen- 
eral anaesthetic. He refused to undergo the operation tendered him by his 
employer. Held, his refusal was unreasonable and there should be no award 
of compensation until he submitted to the operation, which was not "attended 
with danger to life or health." O'Brien v. Albert A. Albrecht Co., et al. 
(Mich., 1919), 172 N. W. 601. 

Undoubtedly the test applied by the court in the instant case is correct, i. e., 
"whether the workman in refusing to undergo the surgical operation acted 
unreasonably". Honnold, Workmen's Compensation, 526. Yet, on almost 
identical facts, another court of last resort has held that a refusal to undergo 
an operation for hernia is not unreasonable. McNally v. Hudson & Manhat- 
tan R. Co., 87 N. J. L. 455. Such a refusal on the part of a plaintiff in a per- 
sonal injury case is not prejudicial. Blate v. Third Ave. R. R. Co. (N. Y.), 
44 App. Div. 163. The fact that the hernia can be cured by an operation does 
not preclude the recovery of damages as for a permanent injury, (Id., also, 



